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Under the Paperwork Reduction Act (PRA), businesses and individuals are required to submit and retain federal
forms. Contrary to its name, the Act hasn’t resulted in drastic reductions in paperwork, with the current burden
at 10.3 billion hours of regulatory compliance. There are penalties, including fines, for failure to comply for
individuals. But what happens when federal agencies don’t comply with the PRA?

In the past three fiscal years, dozens of agencies have ignored the PRA, either by collecting information without
proper approval or alowing collections to lapse without following the renewal process. The worst offender of
the PRA, by far, is the Department of Health and Human Services (HHS), at 31.5 percent of all violations. With
more than 150 violations since FY 2009, it has received “Poor” marks from the Office of Management and
Budget within the White House. The closest offender to HHS is the Department of Defense, with 88 violations.

BIGGEST OFFENDERS OF PRA (PAST THREE FISCAL YEARS)

Total Violations Average Grade

Health and Human Services 154 Poor
Defense 88 Poor
Housing and Urban Devel opment 35 Needs Improvement
Transportation 34 Needs Improvement
Homeland Security 24 Needs Improvement

Based on grading scale from the most recent OIRA report, issued in 2013.

VIOLATIONS GETTING WORSE

Due to an expanded methodol ogy to capture more violations, OIRA reported 303 violations of the Paperwork
Reduction Act in FY 2011 across all agencies. As previous reports mention, this trend has only accel erated.
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“OMB isreporting 110 violations during FY 2010. Thisisan increase of 34 violations from FY 2009 and an
increase of 57 violations from FY 2008.”
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This expanded methodology vaulted Defense over HHS in the most recent fiscal year, but as the results show,
HHS has been a serial offender. In FY 2010 alone, Secretary Sebelius’' s department managed ten times more
violations than the second highest offender, the Department of Veterans Affairs.

Top Offendersby Year

FY 2011 Defense: 74
Health and Human Services: 68
FY 2010 Health and Human Services: 65
Veterans Affairs: 6
FY 2009 Health and Human Services: 21

Defense: 11

HHS: LATE, WRONG, AND UNLAWFUL?

HHS has received significant criticism for itsimplementation of the Affordable Care Act (ACA). With dozens
of regulations on the books, it has already created significant delays and errors. The department has made more
than 149 corrections to ACA regulations. In addition, there are still dozens of overdue regulations, with many
more remaining in 2013.

This regulatory backlog has resulted in more than 150 violations of the PRA and a burgeoning regulatory
apparatus that now imposes 621 million hours of paperwork, the equivalent of 311,000 employees working
2,000 hours ayear. HHS lacked the legal authority to compel the collection of information, but still imposed
the paperwork. The White House' sown FY 2010 report noted that HHS drives a majority of PRA offenses,
“Thisincreaseislargely driven by the 65 PRA violations from Department of Health and Human Services,
which represents nearly 60 percent of total violations.” The report defensively noted that the violations produce
less than one percent of the overall paperwork burden. However, the 65 violationsin FY 2010 represented 5.4
percent of HHS stotal, the equivalent of 29.2 million paperwork burden hours that the agency illegally
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collected.

A few of theseillegal collections are associated with ACA implementation. Seven collections of information,
including rules for health care exchanges, total more than 707,000 hours of paperwork and $13.6 million in
costs. HHS allowed the collections to lapse but continued to collect information without legal authority.

ILLEGAL AFFORDABLE CARE ACT COLLECTIONS

Regulation

Establishment Grants for Exchanges 262,115 $13,131,365
ACA Enrollment Opportunity 259,066 N/A
Insurance Web Portal 101,958 N/A
Grandfathered Health Plans under ACA 53,200 $330,000
Cooperative Agreements for ACA Exchanges 25,698 $112,177
Disclosure Requirements under ACA 5,100 $53,700
Dual Eligibles and Medicare Beneficiaries 494 N/A
Totals: 707,631 hours $13.6 million

REFORM MEASURES

In the PRA there are certain “Public Protections” but, of course, no penalties for agencies that fail to comply
with the law. Although there are no pending legislative measures intended to enforce compliance among
agencies, there are companion bills in the House and Senate that protect small businesses. The “Small Business
Paperwork Relief Act” (S. 97), sponsored by Senator David Vitter, and H.R. 1321, sponsored by Representative
Tammy Duckworth, would provide relief for first-time offenders.

Currently, the first offense under the PRA can generate substantial penalties for private businesses. S. 97 and
H.R. 1321 would amend the PRA to provide relief against fines for first-time business offenders, “unless there
is potential for serious harm to the public interest ... or the violation presents a danger to the public health or
safety.”

However, Senator Vitter’sbill currently has no cosponsors and Representative Duckworth’s legislation has only
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five supporters, al of whom are in the minority. Thus, it appears unlikely that reform of the PRA will become
law in 2013.

There are other legal vehiclesin government that could disincentivize agencies from violating the PRA. EPA,
for example, is bound by the “Equal Accessto Justice Act” (EAJA), which provides financial compensation to
groups that successfully challenge aregulation. Asthe Government Accountability Office noted, “EAJA thus
allows payment of the attorney fees and other costs if the organizations sought review of a government action
and prevailed.”

Lawmakers could apply this concept to the PRA. If abusiness or individual challenges a collection that has
lapsed or was obtained illegally, the agency would have to provide equitable compensation for the time and
money spent during compliance. For example, if businesses did spend more than 262,000 hours complying with
exchange regulations (noted above) and successfully challenged theillegal collection, HHS would be required
to remit $13.1 million for its violation.

In sum, the list of reform measures to strengthen the PRA might be short, but the parade of violationsis hardly
brief. Agencies, especially HHS, routinely violate the law. Whether these offenses are willfully committed or
innocently result from losing track of thousands of collections, lawmakers should examine agency motives and
the nation’ s overall paperwork burden.
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