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Executive Summary

e On October 10, the Federal Trade Commission (FTC), in collaboration with the Department of Justice,
released its finalized changes to the premerger notification form and rules implementing the Hart-Scott-
Rodino Act, which established the federal premerger notification program.

¢ While the reporting requirements in the finalized set of rules were noticeably pared back from the June
2023 proposed rule, its effect will be that of atax on mergers by threatening to delay deals and deter
merger activity.

e The burden of the final rule imposed on businesses, according to the FTC's own estimate, includes a per-
filing average of 68 additional paperwork burden hours, adding atotal of $139.3 million for al filings.

Introduction

On October 10, the Federal Trade Commission (FTC), in collaboration with the Department of Justice, released
its finalized changes to the premerger notification form and rules implementing the Hart-Scott-Rodino (HSR)
Act. The new rule — unanimously approved by the five-member commission — marks the first significant change
to the HSR filing process since the HSR Act was enacted over 45 years ago. The new rule will go into effect 90
days after it is published in the Federal Register.

The HSR Act, enacted in 1967, established the federal premerger notification program, and requires certain
businesses planning a merger or acquisition to notify both the FTC and Department of Justice Antitrust Division
(DOJ) before closing the deal. The current filing threshold is for deals valued at more than $119.5 million. The
law also mandates a 30-day waiting period to afford the agencies time to determine if the deal violates antitrust
law, including Section 7 of the Clayton Act, which prohibits mergers that may substantially lessen competition
or tend to create amonopoly. The finalized rule isintended to provide the agencies with more information to
better screen for anticompetitive mergers. Y et the increased cost imposed on businesses seeking to merge will
likely serve as atax that is designed, in part, to deter merger activity.

At the same time as the finalized rule, the FTC also announced it would lift its temporary suspension of grants
of early termination —which went into effect in 2021 — once the final rule goesinto effect. With that
announcement, firmsinvolved in competitively benign mergers can once again request early termination from
the agencies, which, if granted, would allow them to close the deal prior to the 30-day waiting period. The FTC
also introduced a new online portal through which stakeholders, market participants, and the public can submit
comments to the agency regarding transactions that may be under review.

Although pared back from the proposed rule (NPRM), the final rule will significantly increase the burden on

merging parties — including small businesses and firms looking to consummate competitively benign mergers.
The increased cost from an average estimated additional 68 hours per filing to complete the paperwork is an
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additional $139.3 million (calculated using the 3,515 filings during fiscal year 2023). This additional burden
will serve as atax that will likely delay deals and threaten to deter merger activity.

Comparing the NPRM and Final Rule

FTC Commissioner Melissa Holyoak’ s statement on the final rule described the trade-off between supporting a
pared back final rule and the risk of the majority pushing through the much more burdensome rule as outlined in
the NPRM. The American Action Forum previously discussed the NPRM. Holyoak explained that the final rule
“does not align exactly with my preferences. But | have worked to curb the excesses of the NPRM in
meaningful ways that would not have happened absent my support.” Commissioner Andrew Ferguson echoed
this sentiment, calling the NPRM a*“nonstarter,” and adding that “were | the lone decision maker, therule |
would have written would be different from today’s Final Rule. But it is alawful improvement over the status
quo.”

Much of Holyoak’s statement outlined the major differences between the NPRM and the final rule. She noted

that 10 of the 29 primary proposalsin the NPRM were rejected entirely, and only two of the remaining 19
remained without modification. Holyoak provided a series of tables (included below) noting the differences.

Table 1—Rejected Proposals

NPRM Provision Results in Final Rule
Labor Market/Employee Information Proposal rejected

Drafts of Transaction-Related Documents | Proposal rejected

Organizational Chart of Authors and Proposal rejected
Recipients

Other Types of Interest Holders that May | Proposal rejected
Exert Influence

Expand Current 4(d)(111) to Include Proposal rejected
Financial Projections to Synergies and
Efficiencies

Deal Timeline Proposal rejected
Provision of Geolocation Information Proposal rejected
Identification of Messaging Systems Proposal rejected
Litigation Hold Certification Language Proposal rejected
Identification of F/K/A Names Proposal rejected
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Table 2—Select Modified NPRM Proposals

NPRM Provision

Select Modification in Final Rule

Prior Acquisitions’

Among others, retain the five-year lookback and $10
million sales/assets threshold that existed 1n prior
iterations of the HSE. rules.

Other Agreements Between the
Parties'”

Among others, filers are not required to produce or
describe agreements between the parties; instead, they
must only, via checkbox, identify types of agreements
between them, 1f any.

Officers, Directors, and Board
Observers'!

Among others, (1) exclude reporting on board observers:
(2) limit to acquiring person only; (4) limat to
officers/directors of entities in overlap industries as
described by the text of the Final Rule.

4(c) Documents by/for
Supervisory Deal Team Lead(s)"”

Limit to only apply to one individual (not the plural
“leads™ like in the NPRM) supervisory deal team lead, as
defined in the text of the Final Rule.

Supply Relulionshipsl 3

Among others, (1) require only “brief” descriptions rather
than a narrative; (2) exclude “Select 801.30
Transactions™; (3) impose a de minimis threshold and (4)
limit descriptions to a business assessment rather than an
antitrust analysis (see SBP).

Overlap Products and Services'

Among others, (1) require only “brief” descriptions rather
than a narrative; (2) exclude *Select 801.30
Transactions”; and (3) limit description to a business
assessment rather than an antitrust analysis (see SBP).

Table 2 (cont.)
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NPRM Provision

Select Modification in Final Rule

Ordinary Course Documents
(Periodic Plans and Repurls]“‘

Among others, limit to exclude “Select 801.30
Transactions™ and limited to only require documents
provided to Chief Executive Officers.

Identification of Limited
Partners'®

Among others, lmit disclosure requirements for limited
partners who do not have management rights.

Description of Entity Structures
and Organizational Chart for

Among others, eliminate requirement to create an
organizational chart.

Funds and MLPs!’

Transaction Diagram

13 Among others, exclude “Select 801.30 Transactions™ and

only necessary 1if diagrams previously existed (i.e., no
need to create diagrams).

Mandatory Identification of
Foreign Junisdiction Reporting by
Both Parties"

Requiring a draft agreement or
term sheet and transaction
specific agreements for filings on
non-definitive agreements™

Limit to acquiring person.

Clarify scope and provide more details about the
mformation required.

Transaction Rationale™ Among others, exclude “Select 801.30 Transactions.”

Allow filers to voluntarily check two separate boxes that
would permit certain disclosures.

Voluntary Warvers for State AGs
and International Enforcers™

Among others, limit to contracts generating 5100 million
or more of revenue and only 1f there 1s an Overlap or
Supply Relationship.

Defense or Intelligence
Contracts™

Document Log Requirements™ Among others, limit requirement to identify authors to

certain and limited circumstances.

Adjustments to NAICS revenue
reporting™

Modified to limit scope.

Perhaps the most notable change — and most controversial among the NPRM proposals — was the removal of the
labor market information requirements. The FTC is clearly concerned with potential harms to post-merger 1abor
markets in merger reviews, including its challenge to the merger between grocery store chains Kroger and
Albertsons.

In the NPRM, the FTC explained its need for this information, asserting that “if afirm has a history of labor law
violations, it may be indicative of a concentrated labor market where workers do not have the ability to easily
find another job.” Y et as Holyoak explained, there was no evidence “empirical or otherwise” to support this
claim. Moreover, requiring firms to submit data on Standard Occupational Classification (SOC) codes would be
of “limited value because SOC codes by themselves are not sufficient to define arelevant labor market for
antitrust purposes.”

Thefina rule aso eliminates the requirement for merging parties to provide drafts of transaction-related
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documents with the HSR filing. While the FTC will still have access to these documentsif it issues a second
request —which is a more detailed investigation that requires companies to submit additional information and
triggers an additional waiting period — Holyoak explained that the “burden of producing drafts would have
outweighed any perceived benefit.”

Net Cost
The cost estimate of the final rule was significantly reduced compared to the proposed rule.

The FTC projected that an average of 107 additional hours — nearly four times as long as the current form —and
an added total cost of $350 million would be needed to fulfill the new requirements. This estimate was based on
aprojected 7,096 filings for fiscal year 2023 at a cost of $460 per hour: 107 additional hours x $460/hour x
7,096 filings = $350 million. The additional average estimated cost per filing would have been — had the NPRM
become the final rule —$49,220.

The estimated cost of the final rule is an average additional 68 hours— an average low of 10 hours and an
average high of 121 hours—for an additional total of $139.3 million to meet the new reporting requirements.
The final rule estimate included a new hourly wage estimate of $583 compared to the $460 hourly rate used in
the NPRM and the actual number of filingsin fiscal year 2023 of 3,515: 68 additional hours x $583 per hour x
3,515 filings = $139.3 million This result would be an additional cost of $39,644 per filing, on average.

While the burden was pared back, the final rule neverthel ess imposes an increased burden on firms seeking to
merge. In other words, the new rules serve as atax that threatensto delay deals and deter merger activity. The
American Action Forum previously discussed this“merger tax.”

Early Termination and Online Comment Portal

Part of the HSR Act includes a mandatory 30-day waiting period for the transaction to close to afford the agency
time to determine if the deal violates antitrust laws. If the agency determines that the merger or acquisition
presents no competitive threat, it can terminate the waiting period and allow the transaction to close early —
known as early termination.

On February 4, 2021, the FTC, with support from the DOJ, announced the suspension of early termination.
Rebecca Kelly Slaughter, then acting chair of the FTC, pointed to “historically unprecedented volume of filings
during aleadership transition amid a pandemic” as the reason to suspend the program.

Historically, early termination requests constituted between 70 percent and 80 percent of all transactions
reviewed by the agencies. Of those transactions, between 71 percent and 83 percent were granted early
termination, making up more than half of all transactions.

Coinciding with the final rule' srelease, the FTC announced it would lift its temporary suspension on early
termination of HSR filings. Reinstituting this process will enable competitively benign or procompetitive
mergers to close more quickly.

The FTC aso introduced a new online portal that allows market participants, stakeholders, and the public to
directly submit comments on proposed transactions that may be under agency review. While public engagement
led to many of the changes to the HSR final rule, there are downside risks associated with such policy. An
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example of thiswas presented in the FTC' s recent interim staff report on pharmacy benefit managers (PBMs).
The report was filled with comments the FTC received from the public, but as Commissioner Andrew Ferguson
explained in his concurring statement, many of the comments were anonymous and should be treated with
“circumspection.” Y et, as he explained, “the [report] neverthel ess ascribes those anonymous submissions to
independent pharmacies, or pharmacies generally, and treats their contents as fact.” Ferguson added that “many
of the other comments...were submitted by entities who contract with PBMs...who...may have an incentive to
instigate regulatory action against PBMs to improve their bargaining position.” Similar pitfalls are likely to
emerge with the new online portal. Comments submitted anonymously — or even those identifiable — on behal f
of the merging parties competitors and treated as fact could lead to overenforcement.

Conclusion
The FTC' sfinalized rules governing the HSR Act represent a dramatically scaled-back set of rules compared to
the original NPRM. Y et while the estimated total cost burden of an additional 68 paperwork burden hours per

filing at $139.3 million is noticeably smaller, the effect will be that of atax that will likely delay deals and
threaten to deter merger activity.
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